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In the Court of Appeals of the District of Columbia 


No. 2020. 

Hardin B. Littlepage, Appellant, 

VS. 

The Neale Publishing Co., a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. No. 49541. 

The Neale Publishing Co., a Corporation, Plaintiff, 

vs. 

Hardin B. Littlepage, Defendant. 

United States oe America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the thnes 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in above-entitled cause, to wit: 

1 Declaration. 

Filed June 18, 1907. 

At Law. No. 49541. 

The Neale Publishing Co., a Corporation, Plaintiff, 

vs. 

Hardin B. Littlepage, Defendant. 

1. The plaintiff, the Neale Publishing Co., a corporation organized 
under the laws of the State of Delaware, sues the defendant, Hardin 
B. Littlepage, for that, whereas, heretofore, to-wit: On the 15th day 
of January, 1907, the said defendant entered into a contract with the 
plaintiff, which said contract was, on the 2nd day of April, 1907, 
modified, by the terms of which said original and supplemental con¬ 
tracts, the said defendant undertook and promised to pay the plain¬ 
tiff the sum of $437.50 within ten days from the 2nd day of April, 
1907, upon the consideration that the said plaintiff company would 
publish and have ready for delivery within three months from the 
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said last mentioned date, a certain book, entitled “The Career of the 
Merrimac-Virginia’’ the manuscript of which was written by the said 
defendant, and the said plaintiff, upon its part, has been .ever ready 
and willing to publish the book aforesaid, in strict accordance 
with the terms of the contract between the parties; but so it is, that 
the said defendant has failed and refused, and now fails and refuses 
to pay to the said plaintiff the said sum of $437.50, although the 
time for the payment of said amount has long since passed 

2 and the said sum is now past due and unpaid. Wherefore, 
plaintiff brings this, its suit, and claims the sum of $437.50, 

besides costs. 

2. And for a further cause of action, the said plaintiff company 
sues the defendant for that, whereas, heretofore, to-wit: On the 15th 
day of January, 1907, the said defendant entered into a contract 
with the said plaintiff, by the terms of which the said plaintiff agreed 
to publish, in book form, a certain manuscript entitled “The career 
of the Merrimac-Virginia,” of which the said defendant was the 
author, upon the provision that the said defendant should secure for 
the said plaintiff, 350 bona fide subscriptions to the said publication 
within three months from the date of the contract aforesaid. And 
thereafter, the said plaintiff, having failed to receive the number 
of subscriptions provided to be obtained in the contract aforesaid, 
entered into a supplemental contract with the said defendant whereby 
and by the. terms of which, and as a condition precedent to the pub¬ 
lication of the book aforesaid by the plaintiff company, the said de¬ 
fendant undertook, promised and agreed to pay to the said defend¬ 
ant within ten days from the date of said supplemental contract, 
to-wit, within ten days from the 2nd day of April, 1907, the sum 
of $437,50, and the plaintiff Company, in consideration thereof, 
agreed to publish the said book and have the same ready for delivery 
to purchasers within three months from the time of the payment of 
said $437.50 by the defendant to the plaintiff; but so it is, that the 
said defendant, although often requested so to do by the plaintiff 

Company, has failed and refused, and now fails, neglects and 

3 refuses to make the payment provided to be made according 
to the terms of said contract, although the plaintiff has ever 

been and is now ready and willing to carry out and perform the 
terms of the said contract on its part to be performed, to the great 
damage of the plaintiff. Wherefore, plaintiff brings this suit and 
claims the sum of $437.50 from the 2nd day of April, 1907, besides 
costs. 

3. And for further cause of action, the plaintiff sues the defendant 
for other money payable by the defendant to the plaintiff, for goods 
sold and delivered by the plaintiff to the defendant; and for work 
done and materials provided by the plaintiff for the defendant at 
his request; and for money loaned by the plaintiff to the defendant: 
and for money paid by the plaintiff to the defendant at his request; 
and for money received by the defendant for the use of the plaintiff 
and for money found to be due from the defendant to the plaintiff 
on account stated between them; and the plaintiff claims $437.50 
with interest from June 1. 1907. besides costs. 

BIRNEY & WOODARD, 

Attorneys for Plaintiff. 
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Notice to Plead. 

The defendant is to plead hereto, on or before the 20th day, ex¬ 
clusive of Sundays and legal holidays, occurring after the day of 
service hereof; otherwise judgment. 

BIRNEY & WOODARD, 

Attorneys for Plaintiff. 


4 Affidavit. 

Filed June 18, 1907. 

V , 

In the Supreme Court of the District of Columbia. 

At Law. No. —. 

The Neale Publishing Co., a Corporation, Plaintiff, 

vs. 

Hardin B. Littlepage, Defendant. 

District of Columbia, ss: 

Personally appeared before me, Walter Neale, who upon his oath 
deposes and says that he is the President of the Neale Publishing Co., 
a corporation organized under the laws of the State of Delaware, and 
plaintiff in the foregoing annexed suit; that Hardin B. Littlepage 
is the defendant named in said suit; that plaintiff's cause of action, 
as set out in said declaration against the said defendant is founded 
upon a certain contract, bearing date the 15th day of January, 1907, 
and a supplemental contract thereto, bearing date the 2nd day of 
April, 1907; that by the terms of the original and supplemental con¬ 
tracts aforesaid, and the said defendant undertook and promised to 
pay the plaintiff Company the sum of $437.50 within ten days from 
the 2nd day of April. 1907, in consideration and upon the promise 
of the said plaintiff Company to publish and have ready for delivery 
to purchasers within three months from the time of said payment by 
the said defendant to the plaintiff Company of $437.50 aforesaid, a 
book styled “The Career of the Merrimac-Virginia,” the manuscript 
of which was written by the said defendant; and said affiant 

5 further swears that the'said plaintiff Company has ever been 
ready and willing and is now ready and willing to carry out 

the terms of the original and supplemental contracts entered into 
between the said plaintiff Company and the said defendant; but so it 
is that the said defendant, although often requested by the plaintiff 
company so to do, has failed and refused and still fails and refuses 
to pay to the said plaintiff company the said sum of money by him 
agreed to be paid, according to the terms of the contract aforesaid; 
and affiant further swears that relying upon the promise of the said 
defendant, as set out in the contracts aforesaid, the plaintiff company 
expended large sums of money in advertising the publication of said 
book, and other large amounts of money in having the manuscript 
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gone over, in full anticipation that the said defendant would carry 
out his contract with the plaintiff and pay it, the said plaintiff, the 
sum of $487.50. Affiant further swears that the said defendant has 
not paid to the plaintiff company, the said sum of $437.50, or any 
part thereof, and that there is now due and owing from the defend¬ 
ant to the plaintiff the sum of $487.50, exclusive of all set-offs and 
just grounds of defense. 

WALTER NEALE. 

Subscribed and sworn to before me, this 17th dav of June. 1907. 
[seal.] PAUL F. GROVE, 

Notary Public , D. C. 


6 Defendants Pleas. 

Filed July 8, 1907. 

In the Supreme Court of the District of Columbia. 

At Law. No. 49541. 

The Neale Publishing Company, Plaintiff, 

v. 

Hardin B. Littlepage, Defendant. 

(1) For plea to the first count of plaintiff’s declaration, the de¬ 
fendant says, that he did not promise as alleged. 

(2) For plea to the second count of plaintiff’s declaration, the 
defendant says, that he did not promise as alleged. 

(3) For plea to the third count of plaintiff’s declaration, the 
defendant says, that he never was indebted as alleged. 

HOLMES CONRAD, 

LEIGH ROBINSON, 
Attorneys for Plaintiff. 


7 Affidavit of Defence . 

Filed July 8, 1907. 

In the Supreme Court of the District of Columbia. 

At Law. No. 49541. 

♦ 

The Neale Publishing Company, Plaintiff, 

vs. 

PIardin B. Littlepage, Defendant. 

District of Columbia, ss: 

Personally appeared before me Hardin B. Littlepage, who being 
by me duly sworn, according to law deposes, and says : 

That he is the person named as party defendant in the above en- 
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titled action at law No. 49541; that he denies the right of the plain¬ 
tiff to recover the whole, or any part of his alleged claim against the 
defendant and present affiant; and that the grounds of his defence 
are the following: 

The said defendant (this affiant) had in view the preparation of 
an account of the career of the Merrimac (Virginia), and particu¬ 
larly the account of the battle with the Cumberland, in which said 
affiant was a participant; and the same becoming known to Walter 
Neale, the president of said plaintiff Company, the said Neale pro¬ 
posed to publish the same. Accordingly on November 6th, 1906, 
he stated in writing to this affiant: “My idea of a contract that would 
be satisfactory to us and to you was in brief, as follows: The book to 
be handsomely issued in a limited edition (the limit to be 

8 fixed at what we should agree between us as the probable 
sale) at $5.00 a volume, we to assume the expense of produc¬ 
tion, we to receive the proceeds of the sale of the first two hundred 
and fifty copies, after which you to receive a royalty of twenty per 
centum of the list price, or $1.00 a copy for all books, sold in excess 
of 250 copies; we not to proceed with the publication of the book 
until 250 subscriptions at $5.00 each should be obtained by us.” 
This proposition of said Company—“we to assume the expense of 
production,” and the proviso that the preliminary subscriptions 
“should be obtained by us,” has not been modified by any subse¬ 
quent agreement, but is in force to day. On January 15th, 1907, a 
formal agreement signed by both plaintiff and defendant was en¬ 
tered into, whereby said plaintiff agreed—(1) to publish in book 
form said defendant’s manuscript, with a proviso that said plaintiff 
.shall first receive 350 bona fide subscriptions to said publication at 
$2.50 each. (2) to advertise the said book. (3) to render an ac¬ 
counting every three months to said defendant. (4) to pay to said 
defendant twenty per centum of the proceeds of the sale of all copies 
of said publication sold in excess of 350 copies, “it being understood 
and agreed that said party of the first part (i. e. plaintiff) shall have 
the entire proceeds of the sale of the first 350 copies of said publica¬ 
tion,” and that should the sale of said publication exceed 1000 copies, 
the said party of the first part shall pay to the party of the second 
part, (i. e. this affiant) twenty-five per centum of the sales of all 
copies that shall be sold in excess of 1000 copies.” 

The said defendant agreed (a) to leave the style of publication 
to said plaintiff: (6) that said plaintiff should fix the price. 

9 (c) that the plaintiff did not guarantee the sale of said publi¬ 
cation, since this could not be determined in advance of its 

publication, (d) provision is made for supply of copies to news¬ 
papers and other periodicals, and for advertising purposes, (e) 
that said defendant should furnish to said plaintiff “the names and 
addresses of those deemed by him to be probable purchasers of said 
publication.” (/) provision for copyright, (g) agreement by said 
defendant to furnish the material for any illustrations, at the actual 
cost to him. 

In substance, the foregoing was and is the contract between said 
plaintiff and said defendant. 
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Finding that, practically, nothing had been done by said plaintiff 
in execution of the aforesaid contract, on or about April 2nd, 1907, 
this affiant went to the office of said plaintiff to seek a satisfactory 
guarantee, or as affiant expressed it at the time, “a guaranty that 
would hold water,” for the completion of the publication within 
three months. The said plaintiff agreed to give such guaranty if 
the said defendant (this affiant) would, within ten days, make a 
temporary loan to said plaintiff of $437.50, and said defendant 
agreed, in consideration of such “satisfactory guaranty which would 
hold water,” (that is to say a guaranty which could be enforced 
against a responsible guarantor), to make such loan. The con¬ 
sideration, therefore, for signing the paper to be presented set out in 
full, (and which otherwise would be without consideration, and 
therefore Vuclum 'pactum ), was that there should first be given 
ample guaranty in writing from some responsible guarantor, that 
the said publication would be completed, and offered on the 

10 market within three months. With this understanding this 
affiant signed the paper bearing date April 2nd, 1907, and 

left the said office, to get the money, and also to secure the company 
of a lawyer, to judge for him of the sufficiency of the proposed 
guaranty. Within two hours affiant returned with the lawyer and 
the money, (the lawyer remaining outside) and was informed at 
the office that said Walter Neale had gone to Cuba. This affiant 
says, the said paper of April 2nd, 1907, was not intended to become 
a binding contract, until the performance of the condition precedent, 
which was the only consideration for it; and that as the contingency 
or condition precedent never happened, the said paper never became 
operative, and its obligation never commenced; said paper having 
only been left in the hands of said plaintiff to take effect when said 
guaranty was received by this affiant. The execution of said paper 
was conditioned only, and with the understanding of both parties 
that it should become operative only upon the performance of the 
condition aforesaid. Affiant denies the allegation in the 2nd count 
of said declaration, as to the provision that the said defendant should 
secure for the said plaintiff 350 bona fide subscriptions to the said 
publication within three months from the date of the contract already 
made.” On the contrary affiant says, that as shown by the quota¬ 
tions herein made, the obligation was on the plaintiff to do this. 
The said paper writing of April 2nd, 1907, is as follows: 

It is agreed between The Neale Publishing Company and Captain 
H. B. Littlepage that the contract between them which bears date of 
January Fifteenth, 1907, and which concerns the publication 

11 of “The Career of the Merrimac-Virginia,” be changed in 
this respect only, to wit: 

Said Littlepage shall pay to said Company Four Hundred Thirty- 
seven Hollars and fifty cents ($437.50) within ten days from the 
date of this writing. 

Said The Neale Publishing Company agrees to pay to said Little¬ 
page Four Hundred thirty-seven Hollars and Fifty cents ($437.50) 
as soon as said Company shall have sold and been paid for three 
hundred and fifty (350) copies of said book at Two Hollars and 
Fifty cents each. 
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8aid The Neale Publishing Company agrees to have said book 
ready for delivery to purchasers within three months from the time 
that "said Littlepage mak-s said payment to said Company, and will 
use its reasonable efforts to have said book ready at an earlier date. 

It will be seen that while this affiant was expected, in the first 
place to advance to said plaintiff the sum of $437.50, the said 
plaintiff was to return said amount out of funds which would belong 
to the plaintiff, i. e. out of the sale of the first 350 copies of said 
book, and for this loan no other consideration was proposed or con¬ 
sidered, than the guaranty mentioned, and this has never been 
received. 

This affiant saw nothing more of said Walter Neale (said presi¬ 
dent of said plaintiff Company being the whole Company and only 
Company, as far as affiant was aware), and heard nothing more of 
said Walter Neale, until May 1st, when affiant called at his office, 
to demand the return of his manuscript, and to end all relations 
with said plaintiff Company. The said Walter Neale declined to 
return this affiant’s manuscript; made no offer even then to 

12 return the required guaranty, and, of course, in the absence 
of such offer, made no assertion of any right to receive the 

loan of $437.50, and in fact made no allusion to it; nor has affiant 
since heard from said plaintiff any allusion to the subject until this 
suit. Affiant again states that he owes no part of said plaintiff’s 
alleged claim, that the obligation to make the loan mentioned, in 
said paper of April 2nd, 1907, never accrued, for the reasons stated 
in this affidavit; and that the plaintiff has no cause to complain 
of the defendant, this affiant, but this affiant has been greatly 
damaged by said plaintiff’s delay to publish said work, so as to have 
it ready for sale, at the time of the Jamestown Exposition, as plaintiff 
agreed should be done. Affiant denies that said plaintiff ever has 
been “willing to publish the book aforesaid in strict accordance with 
the terms of the contract between the parties”. Up to this date the 
proof sheets have not been printed. 

HARDIN B. LITTLEPAGE. 

Subscribed and sworn to before me this eighth day of July, 1907. 

[SEAL.] ROBT. E. P. KREITER, 

Notary Public , D. C. 

13 Joinder of Issue. 

Piled Oct, 24, 1907. 

In the Supreme Court of the District of Columbia. 

At Law. No. 49541. 

The Neale Publishing Company, Plaintiff, 

vs. 

Hardin B. Littlepage, Defendant. 

Comes now the plaintiff by its attorneys and joins issue on the 
defendant’s several pleas to the several counts contained in plain¬ 
tiff’s declaration in this cause filed. 

B1RNEY & WOODARD, 

Attorneys for Plaintiff. 
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Memorandum. 

Nov. 16, 1908.—Verdict for plaintiff for $437.50 with interest 

from April 12, 1907. 


14 Supreme Court of the District of Columbia. 

Wednesday, February 24, 1909. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 

presiding. 

* * * * * * * 

At Law. No. 49541. 

The Neale Publishing Company, a Corporation, Pltf., 

vs. 

Hardin B. Littlepage, Deft. 

This cause coming on to be heard upon the defendant’s motion 
for a new trial, the same having heretofore been argued and sub¬ 
mitted to the Court, it is considered that said motion be, and hereby 
is overruled, and judgment on verdict ordered. 

Therefore it is considered that the plaintiff recover against the 
defendant Four hundred thirty seven and 50/100 dollars ($437.50) 
with interest thereon from the 12th day of April, 1907, being the 
money payable by him to the plaintiff by reason of the premises, 
together with the costs of suit, to be taxed by the Clerk, and have 
execution thereof. 

15 Opinion of the Court. 

Filed Feb. 24, 1909. 

In the Supreme Court of the District of Columbia. 

No. 49541. At Law. 

The Neale Publishing Company, a Corporation, Plaintiff, 

vs. 

Hardin B. Littlepage, Defendant. 

The substance of this case is that the defendant Littlepage having 
a history in manuscript which he desired to have published, entered 
into a contract with the plaintiff to publish it for him on certain 
terms, provided the plaintiff should first receive three hundred and 
fifty bona fide subscriptions to the publication at $2.50 each. The 
subscriptions not being furnished, and the plaintiff having done 
nothing or little toward the publication of the book, the contract 
was modified by the defendant undertaking to pay the plaintiff 
company $437.50 within ten days in consideration of the plaintiff 
undertaking to get out said book within three months after the 
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payment of said sum. The defendant having failed to pay within 
the ten days, or at all, the plaintiff brings this action to recover the 
$437.50. The case was tried by jury upon the defendant’s claim 
that he had entered into the contract upon the condition that it 
was not to be binding upon him unless nor until a certain guaranty 
should be furnished by the plaintiff. This question was found by 
the jury against the defendant, and under the instructions of the 
court a verdict was rendered for the amount of the plain- 

16 tiff’s claim. The defendant now T moves for a new trial, first, 
on the ground that there is a variance between the allegations 

of the declaration and the contract as offered in evidence, and, 
second, because there was no consideration for the promise to pay 
the $437.50. 

The answer to the first proposition depends upon the construction 
to be given to the contract. Our construction of the contract is 
that hereinbefore set forth. In our opinion it is an obvious instance 
of an agreement on the part of the defendant to pay a stated sum 
of money by a stated time in consideration of the agreement of the 
plaintiff to perform a certain service at a later date. This is the 
theory upon which the declaration is framed and in our opinion 
is supported by the contract offered in evidence. The authorities 
cited by the plaintiff’s counsel in his brief state the rule of law as 
this court understands it in such cases. 

The question really is whether the promise of the defendant to 
pay the stated sum is dependent upon the promise of the plaintiff 
to publish the work. If so then the plaintiff cannot recover without 
averring performance on its part. But a moment’s examination 
will show that such is not the case for by the express stipulation 
of the parties the defendant has bound himself to perform his part 
three months before the plaintiff is bound to perform its part. The 
order of time in which the things are to be done is enough to show 
that the promises are not dependent but independent. See 9 Cyc. 
642, under the heading “When promises are dependent and 

17 when independent”; also the note to Pordage vs. Cole, 1 
Saund. Pep. 320, where the logic and philosophy of the 

subject is laid bare; see also Loud vs. Pomona Land and Water 
Company, 153 U. S. 564, and more especially 578 et seq., where 
Sergeant Williams’ note to Pordage vs. Cole is adopted as the basis 
of the decision and where other cases of the United States Supreme 
Court are cited and adhered to; see also 2 Pars. Cont. star page 
677/ The case in 3 Gill & Johnson Reps., at page 42, Finley vs. 
Boehme, is exactly in point. The rule is stated in the same un¬ 
equivocal form by the authors of the Ency. of PI. and Pr., volume 
4, pp. 934 & 935. But it is hardly necessary to multiply citations. 
It is enough to say that nothing w T as to be done by the plaintiff until 
the $437.50 had been paid and indeed the plaintiff had three months 
after such payment was to have been made in which to perform its 
part. 

If it shall be objected that the conclusion here reached is a harsh 
one inasmuch as the defendant will 1 be compelled to pay this 
considerable sum for nothing, the answer is that he is not required 

2—2020a 
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to pay it for nothing hut the plaintiff on the payment being made 
will be under obligation to publish the book within three months 
from that time and if it fails to do so will in its turn be liable to 
the plaintiff for such failure. 

In answer to the second objection, namely, that there was no 
consideration for the defendant’s promise to pay the stated sum 
it is enough to point out that there was a consideration for that 
promise in the undertaking of the plaintiff to publish the work 
within three months thereafter. It is a case of a promise 
18 being the consideration for a promise, as stated in the passage 
above referred to, 9 Cye. 642. The case is no wise different 
from what it would have been if the defendant’s promise to pay 
the stated sum had been expressed in a noil-negotiable promissory 
note falling due three months before the time when the plaintiff 
was to fulfill its part of the contract. 

In accordance with the above views the motion for a new trial 
will be overruled and it is so ordered. 

WENDELL P. STAFFORD, Justice. 


Supreme Court of the District of Columbia. 

Friday, March 19, 1909. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

* * * * if: * :Jc 

At Law. No. 49541. 

The Neale'Publishing Company, a Corporation, Pltf., 

vs. 

Hardin B. Littlepage, Def’t. 

Comes here the defendant in open Court and notes an appeal 
to the Court, of Appeals of the District of Columbia, in this cause, 
and the penalty of the bond on said appeal to act as a supersedeas 
is hereby fixed in the sum of Fifty dollars ($50) with leave to the 
defendant to deposit with the Clerk the sum of Fifty dollars ($50) 
in lieu thereof. 


Memorandum. 

March 19, 1909.—$50 deposited by appellant in lieu of appeal 
bond. 


19 Supreme Court of the District of Columbia, 

Thursday, April 8, 1909. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 
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At Law. No. 49541. 

The Neale Publishing Company, Pltf'.. 

YS. 

Hardin B. Littlepage, Deft. 

Now comes here the defendant by his Attorney and prays the 
Court to .sign, seal and make part of the record, his bill of exceptions 
taken during the trial of this cause,, now for then, which is accord¬ 
ingly done. 


Bill of Exceptions. 

Filed April 8, 1909. 

At Law. No. 49541. 

The Neale Publishing Company, Plaintiff, 

v. 

Hardin B. Littlepage, Defendant, 

This cause having come on regularly for trial, the Plaintiff to 
maintain the issues on his part joined, offered evidence tending to 
prove as follows; an agreement of January 15th, 1907, between the 
Plaintiff and Defendant, in words and figures as follows: 

20 “An agreement made and entered into this fifteenth day of 

January, 1907, by and between The Neale Publishing Com¬ 
pany, a corporation organized under the laws of Delaware, as party 
of the first part, and Captain H. B. Littlepage, of Washington, D. C., 
as party of the second part,, witnesseth : 

That for and in consideration of the mutual covenants and agree¬ 
ments hereinafter contained, the said parties agree as follows: 

1. Said party of the first part agrees to publish in book form cer¬ 
tain manuscript entitled “The Career of the Merrimac-Virginia, J ’ of 
which said party of the second part is the author and proprietor, 
provided said party of the first part shall receive three hundred fifty 
(350) bona fide subscriptions to said publication from responsible 
subscribers at Two Dollars fifty cents ($2.50) each copy within three 
months from the date of this contract, and in the event that said first 
party receives said subscriptions within said three months, said party 
of the first part agrees to have said publication ready for delivery to 
said subscribers and all other purchasers of said publication within 
three months from the time that said Company shall have received 
said subscriptions. 

2. Said party of the first part although not incumbent upon it so 
to do will advertise at its discretion the said book, the extent, scope 
and character thereof to be entirely in the right of the said party of 
the first part. 

3. Said party of the first part agrees to render an accounting to 
said party of the second part every three months after the publica- 
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tion of said book, and to then pay to said party of the second 

21 part or order all moneys that shall have accrued to said 
second party under this contract; and said party or duly 

authorized agent, may, at all reasonable times, examine the accounts 
relating to the sale of said publication. 

4, Said party of the first part agrees to pay to said party of the 
second part twenty (20) per centum of the proceeds of the sale of all 
copies of said publication that shall be sold in excess of three hun¬ 
dred fifty (350) copies, it being understood and agreed that said 
party of the first part shall have the entire proceeds of the sale of 
the first three hundred fifty copies of said publication that shall be 
sold: and it is further agreed that should the sale of said publication 
exceed one thousand copies thereof, that said party of the first part 
shall pay to said party of the second part a, royalty of twenty-five 
(25) per centum of the proceeds of the sale of all copies that shall be 
sold in excess of one thousand copies. 

5, Said party of the first part agrees to supply to said party of the 
second part six copies of said publication as soon as it is issued. 

For and in consideration of the undertakings and agreements of 
said party of the first part, said party of the second part agrees as 
follows: 

a. Said party of the second part agrees that all features of said 
publication pertaining to its typography and manufacture, such as 
the size of type and style thereof, dimensions of the book,, quality 
and finish of paper and cover design, shall be within the discretion 
of said party of the first part. 

22 b. 'Said party of the second part agrees that the retail sell¬ 
ing price of said publication and the price at which said pub¬ 
lication shall be sold to the trade and dealers in books shall be fixed 
by said party of the first part from time to time as it shall see fit. 

c. Said party of the second part agrees that said party of the first 
part does not guarantee the sale of said publication, and it is thor¬ 
oughly understood by the parties hereto that the sale of said book 
can not be determined in advance of its publication. 

cL Said party of the second part agrees that all copies of said pub¬ 
lication supplied to newspapers and other periodicals without charge 
to them and that all copies supplied to said party of the second part 
either at a discount from the list retail selling price or without charge 
to him, and that all copies distributed for advertising purposes, and 
that all copies that said party of the first part shall otherwise dis¬ 
tribute without resulting payment therefor, shall not be taxed with 
said royalty payable to said party of the second part, but said second 
party waives his right to said percentage or royalty on all copies so 
issued. 

e. Said party of the second part agrees to supply to said party of 
the first part the names and addresses of those deemed by him to be 
probable purchasers of said publication. 

/. Said party of the second part agrees that all property rights in 
said publication shall be and hereby are vested in said party of the 
first part, subject to the rights of said party of the second part 

23 under this contract, that said party of the first part shall take 
out the copyright in said publication in its name as its prop- 
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erty, any copyright in said publication to be subject to the right of 
said party of the second part to receive his said royalties as provided 
in this contract. 

g. Said party of the second part agrees that said party of the first 
part is not obligated to illustrate said publication, but in the event 
that said party of the. first part should see fit to include said illustra¬ 
tions in said publication said party of the second part agrees to fur¬ 
nish to said party of the first part the material for any illustrations 
that he may obtain at the actual cost to him, said second party. 

In testimony whereof the said The Neale Publishing Company 
has hereunto signed its name by the hand of its President, and said 
party of the second part has hereunto signed his name the day and 
year hereinbefore written. 

(Signed) THE NEALE PUBLISHING 

* COMPANY, 

By WALTER NEALE, President . 
(Signed) Ii. B. LITTLEPAGE. 

To the offer in evidence of said agreement of January 15th ; . 1907, 
the Defendant, by his counsel, then and there objected, on the 
ground of variance; the variance being as follows : 

The second Count'of the declaration, alleges that; “On the 15th 
day of January, 1907, the. said Defendant entered into a contract 
with the said Plaintiff, by the terms of which the said Plain- 
24 tiff agreed to publish in book form, a certain manuscript, en¬ 
titled “The Career of the Merrimac-Virginia,” of which the 
said Defendant was the author, upon the provision that the said De¬ 
fendant should secure for the said Plaintiff 350 bona fide subscrip¬ 
tions to the said publication, within three months from the date of 
the contract aforesaid.” In point of fact, the first paragraph of said 
contract of January 15, 1907, is as follows: “Said party of the first 
part”—(i. e. the Plaintiff herein) agrees to publish in book form 
certain manuscript, entitled: “The career of the Merrimac-Vir¬ 
ginia^” of which said party of the second part” (the defendant 
herein) is the author and proprietor, provided said party of the first 
part shall, receive three hundred and fifty bona fide subscriptions to 
said publication from responsible subscribers at $2.50 each copy, 
within three months from the date of this contract;” that is to say, 
there is no provision in this or any other paragraph of said agree¬ 
ment, that the said Defendant should secure for the said Plaintiff 
350 bona fide subscriptions to the said publication within three 
months, or any other time. But the Court overruled the Defend¬ 
ant’s objection and allowed the said evidence to be received; to 
which ruling of the Court, the Defendant, by .his counsel, then and 
there duly excepted; and the exception was then and there duly 
noted on the minutes of the Court, by the presiding justice; and the 
Defendant, then and there tendered to the Court, this, the Defend¬ 
ant first bill of exception, and then and there prayed the Court to 
sign and seal the same, which is accordingly done, nunc 'pro tunc, 
this 8th day of April A. D. 1909. 

WENDELL P. STAFFORD, Justice, [seal.] 




14 


HARDENT B. LITTLEPAGE VS. 


25 After the evidence had been given which is set forth in 
the Defendant’s first bill of exception, hereby expressly re¬ 
ferred to as a part of and made a part of this the Defendant’s second 
bill of exception, the Plaintiff further to maintain the issue on its 
behalf joined, stated that the Defendant had furnished him, the 
Plaintiff, with rosters of the Army and Navy, from which he ex¬ 
pected subscriptions to be derived; but had not furnished subscrip¬ 
tions; that, in consequence an agreement of April 2d, 1907, ivas 
entered into between the parties; said agreement being in words and 
figures as follows: 

“It is agreed between The Neal Publishing Company and Captain 
IT. B. Littlepage that the contract between them which bears date 
of January fifteenth, 1907, and which concerns the publication of 
“The Career of the Merrimac-Virginia,” be changed in this respect- 
only, to wit: 

Said Littlepage shall pay to said Company Pour Hundred Thirty- 
seven Dollars and fifty cents ($437.50) within ten days from the 
date of this writing. 

Said The Neale Publishing Company agrees to pay to said Little¬ 
page Pour Hundred thirty-seven Dollars and fifty cents ($437.50) 
as soon as said Company shall have sol'd and. been paid for three 
hundred and fifty (350) copies of said book at Two Dollars and 
fifty cents each. 

Said The Neale Publishing Company agrees to have said book 
ready for delivery to purchasers within three months from the time 
that said Littlepage makes said payment to said Company, and will 
use its reasonable efforts to have said book readv at an earlier 
date. 

26 Witness the signatures of said Littlepage and said The 
Neale Publishing Company this second day of April, 1907. 

(Signed) H. B. LITTLEPAGE, 

(Signed) THE NEALE PUBLISHING 

COMPANY, 

By WALTER NEALE, President. 

To the offer in evidence of said agreement of April 2nd, 1907, 
the defendant, by his counsel, then and there objected on the ground 
of variance; the ground of variance being the following: “The 
Plaintiff in his declaration alleges; that on the 2nd day of April, 
1907, “the said Defendant promised to pay the plaintiff the sum of 
$437.50 within ten days from the 2nd day of April, 1907, upon the 
consideration that the said Plaintiff Company woul'd publish and 
have ready for delivery within three months from the last men¬ 
tioned date a certain book, entitled: “The Career of the Merrimac- 
Virginia,” and the said Plaintiff upon its part has been ever ready 
and willing to publish the book aforesaid, in strict accordance with 
the terms of the contract, but so it is, that the said Defendant has 
failed and refused, and now fails and refuses to pay to the said 
Plaintiff the said sum of $437.50, although the time for the payment 
of said amount has long since passed, and the said sum is now past 
due and unpaid.” 
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Tlie said contract of April' 2nd, 1907, recites the agreement be¬ 
tween the parties, that the prior contract of January 15th, 1907, 
“be changed in this respect only to wit; Said Littlepage shall pay 
to said Company $437.50 within ten days from the date of this 
writing. Said The Neale Publishing Company agrees to pay 

27 to said Littlepage $437.50 as soon as said Company shall have 
sold and been paid for three hundred and fifty (350) copies 

of said book at. two dollars and fifty cents each. Said The Neale 
Publishing Co. agrees to have said book ready for delivery to pur¬ 
chasers within three months from the time that said Littlepag^ 
makes said payment to said Company, and will use its reasonable^ 
efforts to have said book ready at an earlier date.” The objection 
was that the allegation of an absolute agreement to pay a debt was' 
sought to be sustained by a virtual agreement to make a loan; since 
as shown by the agreement of January 15th, 1907, the said pay¬ 
ments for said 350 copies of said book, would be the exclusive prop¬ 
erty of the plaintiff. 

And pending the disposition of the said objection the plaintiff 
gave further evidence tending to prove that the defendant had not 
paid said sum of $437.50 or any part thereof, and the plaintiff after 
the agreement of April 2nd, 1907, had done nothing toward the 
publication of the book. 

But the Court overruled the Defendant’s objection, and allowed 
the said evidence to be received; to which ruling of the Court, the 
Defendant by his counsel, then and there duly excepted; and the 
exception was at the time duly noted upon the minutes of the Court, 
by the presiding justice; and the said Defendant then and there 
tendered to the Court this the Defendant’s second bill of exception; 
and then and there prayed the Court to sign and seal the same, which 
is accordingly done, nunc pro tunc this 8th day of April A. 1). 1909. ’ 

WENDELL P. STAFFORD, [seal.] 

Justice . 

28 And thereupon the plaintiff rested; the foregoing being 
the substance of the evidence in chief offered upon its behalf. 

And thereupon the defendant, to maintain the issue on his part 
joined, and after the signing of his first and second bills of excep¬ 
tions, which are made a part hereof, personally testified and gave 
evidence tending to prove that immediately previous to signing the 
said agreement of April 2, 1907, he had a conversation with the 
president of the Plaintiff Company and discussed the matter of the 
making of said agreement. That said president agreed that the 
plaintiff would give a satisfactory bond for the repayment of said 
sum of $437.50 and for the prosecution of the work of publication, 
and that said bond_should be satisfactory to the party from whom 
the defendant should borrow 7 the money and further that it w r as 
understood between the parties that said contract of April 2, 1907, 
should not go into effect until said bond should be given; and 
further testified that thereupon said agreement w 7 as signed, and that 
he, the defendant, left the office of the plaintiff, but returned within 
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an hour or two to consummate this part of the agreement, and was 
informed that the said President of the plaintiff company had left 
the city for Cuba; and further testified that the defendant saw noth¬ 
ing more of said President of the Plaintiff Company, and heard 
nothing from him until May 1, 1907, when he called at the plain¬ 
tiff's office and demanded the return of the manuscript, which de¬ 
mand was refused; and further testified that nothing was then said 
by said President touching the contract of April 1 2, 1907, or claim 
made that the defendant had broken his contract; that defendant 
further testified that he had not only furnished to the plaintiff 
m rosters of the army and navy, but the names of several hun¬ 
dred individual subscribers, and Here the defendant rested, 
this being in''substance'and effect all the evidence given in his behalf. 
k And thereupon the plaintiff gave further evidence tending to 
prove that no such stipulation as that described by the defendant 
in his testimony was made or proposed or suggested, and that there 
was no stipulation or agreement between the parties other than those 
embodied in the writings given in evidence in chief; and further 
that the said contract of April 2nd, 1907, was dictated by the Presi¬ 
dent of the Plaintiff Company in the office of the Plaintiff's publish¬ 
ing house, and in the presence of the defendant, who made sugges¬ 
tions concerning the same during such dictation, and that it was 
signed by the parties in a restaurant near the said office, this being 
the substance of all the evidence offered by the plaintiff in rebuttal; 
and no further evidence was given on behalf of either party. 

At the close of the foregoing testimony given in defence and 
rebuttal, which, together with the testimony set out in the first and 
second bills of exceptions (hereby expressly referred to and made a 
part of this the defendant’s third bill' of exception) was the whole 
'evidence in the case, the defendant by his counsel, before the jury 
retired moved the Court to instruct the jury, that upon the pleadings 
and proof in the cause their verdict must be for the defendant, but 
the justice presiding refused to give said instruction, which refusal 
the defendant, by his counsel, then and there duly excepted, and 
the exception at the time was duly noted upon the minutes of 
SO the Court, and the defendant then and there prayed the 
Court to sign and seal this, his third bill of exceptions, which 
is accordingly done nunc pro tunc this 8th day of April, 1909. 

WENDELL P. STAFFORD, Justice . 

And after the evidence had been given and had been closed on 
both sides, as set out in the Defendant’s first, second, third and 
fourth bills of exceptions, hereby expressly referred to, as a. part 
of, and made a part of this the Defendant’s fifth bill of exception 
and which was the whole evidence in the case the v Defendant by 
his Counsel before the jury retired moved the Court to instruct the 
Jury as follows: 

“If the Jury find that the agreement was a conditional and not 
an unconditional agreement, they will find for the Defendant;" 
which motion the Court overruled; to which ruling of the Court, 
the Defendant, by his counsel, then and there duly excepted, and 
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the exception was, at the time, duly noted upon the minutes of the 
Court by the presiding justice; and said Defendant then and there 
tendered to the Court, this the Defendant’s fifth bill of exception; 
and then and there prayed the Court' to sign and seal the same, 
which is accordingly done this 8th day of April, A. D. 1909. 

WENDELL P. STAFFORD, [seal.] 

Justice. 

Take notice that we will submit these bills of Exceptions to 
31 Mr. Justice Stafford to be settled by him, on Thursday, April 

8th, at 10 A. M. or as soon thereafter as practicable. 

HO-MES CONRAD, 

LEIGPI ROBINSON, 

For Defendant. 

BIRNEY & WOODARD, 

For Plaintiff. 

Settled by agreement of Counsel. . 

April 8, 1909. : 

BIRNEY & WOODARD. 

LEIGH ROBINSON. 


32 Directions to Clerk for Preparation of Transcript of Record. 

Filed April 23, 1909. 

In the Supreme Court of the District of Columbia, the 23d Day of 

April, 1909. 

At Law. No. 4(5*541. 

The Neale Publishing Co. 
vs. 

Hardin B. Littlepage. 

The Clerk of said Court will prepare record for Court of Appeals 
in the above entitled cause. 

LEIGH ROBINSON, 
Attorney for Defendant Sc Appellant. 


33 Supreme Court of the District of Columbia. 

United States , op America, 

District of Columbia , ss: 

I, John R, Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 
to 32 both inclusive, to be a true and correct transcript of the record 
according to Rule Five (5) of the Court of Appeals of the District 
of Columbia, and directions of counsel herein filed, copy of which 
3—2020a 
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is made part of this Transcript, in cause No. 49541 at- Law, wherein 
The Neale Publishing Co. a corporation, is Plaintiff and Hardin B. 
Littlepage is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 4th day of April A. D. 1909. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R YOUNG, Clerk . 

Endorsed on cover: District of Columbia Supreme Court. No. 
2020. Hardin B. Littlepage, appellant, vs. The Neale Publishing 
Co., a corporation. Court of Appeals, District of Columbia. Filed 
May 4, 1909. Henry W. Hodges, Clerk. 































OCTOBER TERM, 1909. 


No. 2020. 


HARDIN B. LITTLEPAGE, Appellant, 

vs. 

THE NEALE PUBLISHING CO., a Corporation. 


BRIEF IN BEHALF OF THE APPELLANT. 


Statement. 

The case in the trial court turned, and in this court 
turns, on the construction of certain papers, offered by the 
plaintiff below, in support of the action brought against the 
defendant in the court below and appellant in this court. 

By an agreement entered into on January 15, 1907, by 
and between The Neale Publishing Company, of the first 
part,, and H, B. Littlepage, of the second part, in considera¬ 
tion of the mutual covenants and' agreements therein con¬ 
tained, the party of the first part agreed to publish in book 
form the manuscript of said Littlepage, entitled “The Career 
of the Merrimac-Virginia,” provided said party of the first 
part shall receive 350 bona fide subscriptions at $2.50 each 
copy, within three months from the date of this contract. 
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“In such event, said party of the first part agrees to have 
said publication ready for delivery to said subscribers, and 
all other purchasers of said publication within three months 
from the time that said company shall have received said 
subscriptions.” 

Said party of the first part to advertise “at its discretion, 
the said book; to render an accounting to said party of the 
second part every three months after the publication of 
said book.” 

Said party of the first part agrees to pay to said party of 
the second part twenty per centum of the proceeds of the 
sale of all copies of said publication that shall be sold in 
excess of 350 copies, it being understood and agreed that 
said party of the first part shall have the entire proceeds of 
the sale of the first three hundred and fifty copies of said 
publication that shall be sold.” 

“For and in consideration of the undertakings and agree¬ 
ments of said party of the first part, said party of the second 
part agrees * * * that all features of said publication 

pertaining to its typography, etc., shall be within the dis¬ 
cretion of said party of the first part; * * * that the 

retail selling price, etc., shall be fixed by said party of the 
first part; * * * that the sale of said book cannot be 

determined in advance of its publication; * * * that 

all copies supplied to newspapers, etc., and that all copies 
distributed for advertising purposes,, and that all copies that 
said party of the first part shall otherwise distribute without 
resulting payment therefor, shall not be taxed with said 
royalty, payable to said party of the second part, but said 
second party waives his right to said percentage or royalty 
on all copies so issued. Said party of the second part agrees 
to supply to said party of the first part the names of those 
deemed by him to be probable purchasers of said publication. 
* * * The said party of the first part shall take out the 

copyright in its name as its property” (Rec., pp. 11, 12). 

On April 2, 1907, another paper was drawn up, which 
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recites that the prior contract of January 15, 1907, is to “be 
changed in this respect, only, to wit: Said Littlepage shall 
pay to said company $437.50 within ten days from the date 
of this writing. Said, The Neale Publishing Company agrees 
to pay to said Littlepage $437.50, as soon as said company 
shall have sold, and been paid for 350 copies of said book 
at $2.50 each. Said, The Neale Publishing Company agrees 
to have said book ready for delivery to purchasers within 
three months from the time that said Littlepage makes said 
payment to said company, and will use its reasonable efforts 
to have said book ready at an earlier date” {id., 15). 

When the agreement of January 15, 1907, was offered in 
evidence under the second count of the declaration, the de¬ 
fendant by his counsel promptly objected on the ground 
that the allegation in the second count is of an agreement, 
“that the said defendant should secure for the said plaintiff 
350 bona fide subscriptions to the said publication within 
three months from the date of the contract aforesaid,” 
whereas the contract when produced shows that the defend¬ 
ant made no such agreement. To the overruling of this 
objection and to the admission of this evidence the defend¬ 
ant by his counsel duly excepted (Pec., p. 13). 

To the offer in evidence by the plaintiff, under the first 
count, of the second agreement of April 2, 1907, the de¬ 
fendant by his counsel promptly objected, on the ground 
that the declaration alleges a promise to pay the plaintiff 
$437.50, to be the absolute property of the plaintiff, 
whereas, said agreement was not an absolute promise to pay 
the plaintiff a sum of $437.50, to become the property of 
the plaintiff, but at the utmost to deliver to the plaintiff a 
sum of money, every cent of which was to be returned to 
the defendant out of the property of the plaintiff. 

The objection was that the allegation of an absolute agree¬ 
ment to pay a debt was sought to be sustained by a virtual 
agreement to make a loan. “Pending the disposition of the 
said objection, the plaintiff gave further evidence tending to 
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prove that the defendant had not paid said sum of $437.50, 
or any part thereof, and the plaintiff, after the agreement of 
April 2, 1907, had done nothing ,; toward the publication of 
the booh ” To the action of the court in overruling the de¬ 
fendant’s objection and allowing the said evidence to be re¬ 
ceived, the defendant, by his counsel, then and there duly 
excepted (Rec,, p. 15). 

The defendant testified that it was agreed the paper of 
April 2, 1907, should not go into effect until the plaintiff 
had given a satisfactory bond for the repayment of said sum 
of $437.50, and for the prosecution of the work of publica¬ 
tion (id.). The plaintiff in rebuttal offered evidence tend¬ 
ing to prove “that there was no stipulation or agreement be¬ 
tween the parties other than those embodied in the writings 
given in evidence-in-chief” (id., 16). 

On this issue fairly submitted by the court the jury found 
in favor of the plaintiff. The defendant further testified 
that within an hour or two after signing said paper of April 
2d he returned to the plaintiff’s office, and was informed 
that the said president of the plaintiff company had left the 
city for Cuba, and further testified that the defendant saw 
nothing more of said president of the plaintiff company, and 
heard nothing from him until May 1, 1907, when he called 
at the plaintiff’s office and demanded the return of the man¬ 
uscript, which demand was refused; and further testified that 
nothing was then said by said president touching the contract 
of April 2d, 1907, or claim made that the defendant had 
broken his contract. Defendant further testified that he had 
not only furnished to the plaintiff rosters of the army and 
navy, but the names of several hundred individual subscrib¬ 
ers (id., 16). 

At the close of the foregoing testimony (the whole testi¬ 
mony in the case) given in chief, defense and rebuttal, the 
defendant, by his counsel, moved the court to instruct the 
jury “that upon the pleadings and proof in the cause their 
verdict must be for the defendant,” which motion was over¬ 
ruled, to wdiich ruling exception was duly noted (id., 16). 
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Assignments of Error. 

The justice holding the circuit court erred: 

(1.) In holding that the contract of January 15, 1907, 
supported the second count of the declaration. 

(2.) In holding that the contract of April 2, 1907, was an 
unconditional promise to pay absolutely to the plaintiff the 
sum of $437.50 as a sum owing and due, for which the plain¬ 
tiff was entitled to sue, as for any other debt. 

(3.) In refusing to take from the jury a case in which 
the plaintiff sought a verdict from the jury, not on the 
grounds stated in the declaration, but upon grounds variant 
therefrom and repugnant thereto. 

Points and Authorities. 


I. 

The discrepancy between the provision stated in the con¬ 
tract and that alleged in the declaration is a variance which 
should have precluded the submission of the contract to the 
jury and the recovery of the plaintiff thereon. The allegata 
and probata must agree. A party cannot declare upon one 
instrument or cause of action and give in evidence another 
and different instrument of writing. 

An inspection of the second count shows that the errone¬ 
ous allegation of an agreement, “that the said defendant 
should secure for the said plaintiff 350 bona fide subscrip¬ 
tions to the said publication within three months from the 
date of the contract aforesaid,” serves as a reason for the 
subsequent paper of April 2d. The pleader seems to have felt 
the necessity to assert this consideration for a contract, other¬ 
wise having none. As will be seen, the said count further 
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alleges, “and, thereafter, the said plaintiff, having failed to 
receive the number of subscriptions provided to be obtained 
in the contract aforesaid” ( i . e., as alleged above, provided to 
be obtained or secured by defendant ), “entered into a sup¬ 
plemental contract with the said defendant.” If, therefore, 
the allegation that the defendant agreed to secure these sub¬ 
scribers is language attributed to the contract by the 
pleader, but not in the contract as matter of fact, not only 
did the allegata and 'probata fail utterly to conform, but a 
consideration was supplied for the supplemental agreement, 
which in the absence thereof had none. 

“The allegata and probata must agree; a party 
cannot declare upon one instrument or cause of ac¬ 
tion and give in evidence another and different in¬ 
strument of writing.” 

Neale v. Fowler, 31 Md., 157. 

“These differences may appear to be minute, but 
they would support an objection on the ground of 
variance.” 

Fonder v. Society, 72 id., 518. 


“Where a party relies in his complaint upon a 
contract in writing, and it affirmatively appears that 
all the terms of the contract are not set forth in 
hsec verba, nor stated in their legal effect, but that a 
portion which may be material has been omitted, the 
complaint is insufficient.” 

Gilmore v. Company, 55 Cal., 123. 

The following citations are in point: 

“Defendant insists that the allegations of the com¬ 
plaint and the proof did not correspond; that the evi¬ 
dence was as to a different state of facts and a differ¬ 
ent cause of action from that alleged in the com- - 
plaint; and that, therefore, the decree against him 
cannot be sustained. In this contention we think the 
defendant is correct. The complaint alleges only 
that he intrusted money to the defendant, for which 
the defendant failed and refused to account; whilst 
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the evidence was to the effect that he intrusted a 
promissory note only. It is true that if, as was 
claimed, this note was impressed with a trust, then 
under the circumstances as set forth by plaintiff the 
money arising from its collection might also be im¬ 
pressed with a trust, and be recovered by him upon 
the familiar principle, that trust money, or the pro¬ 
ceeds of trust property may be followed. The com¬ 
plaint, however, in the two cases according to the 
rules of pleading would be radically different. * * * 

The objection was not waived by defendant, because 
he objected when it was first sought to introduce 
testimony on the trial in reference to the Wells note 
and continued to object all through.” 

Bottom v. Barton , 12 Col. App., 58. 

“The defendant will have the right to insist that 
the grounds upon which the plaintiff claims the right 
to recover shall be clearly and concisely stated, and 
that the case made in the declaration shall be proven 
as alleged. One cause of action cannot be alleged 
and a different one proved, over the defendant’s ob¬ 
jection made in proper time.” 

Wabash, See., Go. v. Freedman, 146 Ill., 583. 

Penny v. Porter, 2 East, 2. 

Bailey v. Brown, 4 Cal. App., 515 (Dec. 3, 
1906). 

“A complainant in chancery will not be permitted 
to state his case one way in his bill of complaint and 
recover upon another and different case made by the 
evidence.” 

Terre Haute, &c., Co. v. Peoria, &c., Go., 167 
Ill., 296. 

“Where the action is brought upon a contract, the 
contract ought to be stated correctly, and proved as 
laid; and if any part of the contract proved vary 
materially from that stated in the pleadings, the 
whole foundation of the action fails, since the con¬ 
tract is entire and indivisible. If the contract, there¬ 
fore, for the breach of which the action is brought 
was in the alternative, at the option of the defendant 
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(as to deliver this or that quantity of goods at one 
time, and the remainder at another) it, ought to he 
so stated, for if the declaration states an absolute con¬ 
tract, and the proof is of a contract in the alternative, 
the plaintiff cannot recover, although the defendant 
may have determined his option.’’ 

1 Phillips on Evidence, p. 845. 

- “It strikes us, that as the declaration is upon a 
promissory note in common form, and the evidence 
offered to support it, is a note with a condition, this 
is a fatal variance. The defendant by such a declara¬ 
tion has no notice of the contract, which he is charged 
with having violated, and has no means of pleading 
a performance of the condition, or of otherwise show¬ 
ing that the plaintiff is not entitled to recover, until 
the paper is produced on trial.” 

Parker, C. J., in Whitaker v. Smith, 4 Pick., 
85. 

“Where a contract is conditional it will be a fatal 
misdescription to state it as an absolute one” (1 
Chi tty on Pleading, 338). 


II. 

The alleged contract of April 2, 1907, was nudum 
pactum . 

A gratuitous subscription, to promote the objects for which 
a corporation is established, cannot be enforced unless the 
promisee has, in reliance on the promise sued on, done 
something or incurred some liability or obligation. 

Cottage Church v. Kendall, 121 Mass., 528. 

“Where one promises to pay another a certain sum 
of money for doing a particular thing, which is to be 
done before the money is paid, and the promisee 
does the thing, upon the faith of the promise, the 
promise which was before a mere revocable contract, 
thereby becomes a complete contract, upon a con- 
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sideration moving from the promisee to the promisor; 
as in the ordinary case of the offer of reward.” 

Gray, C. J., id., 530. 

“A promise to pay upon the performance of an act 
by which the party is injured becomes binding, when 
the act is performed.” 

Shepley, J., in Hilton v. Southwick, 17 Me., 
305. 

“If one party promise another to pay him a sum of 
money if he will do a particular act, and the latter 
does the act before the revocation of the promise, the 
promise thereupon becomes binding, although the 
promisee does not, at the time, engage to do the act.” 

Barnes v. Remie, 9 Barbour, 203. 

“Intermediate the promise and the performance 
of the act, the obligation of the promise is suspended. 
* * * Incurring expense and assuming liabilities 

in consequence of the promise is regarded as a suffi¬ 
cient consideration for the promise” (id., 210-211). 

A subsequent agreement by the maker of a note to pay a 
certain sum if the note is not paid punctually when due is 
without consideration and not enforceable (Shirty v. Harris, 
3 McLean, 330). 

An agreement to pay damage for the detention of money 
beyond the amount detained is nudum 'pactum. 
Prettiplace v. Steeve, 2 Johns, 442. 


Returning to the original contract, it will be observed that 
when therein was written “Provided said party of the first 
part shall receive 350 bona fide subscriptions,” it was a fair 
presumption of law and of fact that such subscriptions were 
to be obtained by the publisher, whose business it is to know 
how to sell his publications, and, as the first step toward this, 
to know how to find purchasers of or subscribers to the work. 
Further, in his original agreement it is stipulated: “Said 
party of the first part agrees to have said publication ready 

2 
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for delivery to said subscribers and all other purchasers of 
said publication within three months from -the time that said 
company shall have received said subscriptions” (id., 11). 
Tt is evident that in the agreement of April 2d the payment by 
the defendant of $437.50 was substituted for the 350 sub¬ 
scriptions, which it was not at all the duty of the defendant, 
but presumptively the duty of the plaintiff to procure. But 
when, in alleged consideration of this, “The Neale Publish¬ 
ing Company agrees to have said book ready for delivery to 
purchasers within three months from the time that said Lit- 
tlepage makes said payment to said company, the plaintiff 
simply promised that w T hich the plaintiff had already agreed 
to do. and was already bound to do.” 

This is respectfully submitted as an answer to the follow¬ 
ing from the learned judge who tried the case: 

“In answer to the second objection, namely, that 
there was no consideration for the defendant’s prom¬ 
ise to pay the stated sum, it is enough to point out 
that there was a consideration for that promise in the 
undertaking of the plaintiff to publish the work 
within three months thereafter” (Rec., p. 10). 

Further, the uncontradicted and therefore conclusively 
established proof is, that not only there was no contract (for 
the defendant to break) for the defendant to furnish sub¬ 
scribers, but if there had been such it would have been in 
effect fulfilled. The uncontradicted proof is (id., 16) that 
the defendant “not only furnished to the plaintiff rosters of 
the Army and Navy,” from which, with a modicum of en¬ 
ergy on the part of the plaintiff, subscribers might be secured, 
“but the names of several hundred individual subscribers.” 
If the alleged contract for defendant to furnish such had 
really existed, the defendant had furnished them. It was 
the plaintiff (appellee here) who should have made repara¬ 
tion for delinquence. The one thing, in this respect, the 
defendant (appellant) promised to do was “to supply to 
said party of the first part the names of those deemed by 
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him to be probable purchasers of said publication” (id., 12). 
Not only did Littlepage superabundantly perform this prom¬ 
ise, but he went further and performed what by every rea¬ 
sonable construction was the promise of the plaintiff. Little- 
page furnished several hundred certain subscribers; it may 
be more than three hundred and fifty. 

“The discharge of a legal obligation by a debtor to 
his creditor is not a sufficient consideration for the 
promise of the latter.” 

Parmelee v. Thompson, 45 N. Y., 59. 

Wolz v. Parker, 134 Mo., 459. 

Warren v. Hodge, 121 Mass., 106. 

“Neither the promise to do a thing nor the actual 
doing of it will be a good consideration, if it is a 
thing which the party is already bound to do, either 
by the general law or by a subsisting contract with 
the other party.” 

Wald’s Pollock on Contracts, 184. 

Further, it is the uncontradicted proof that within one 
month after said paper of April 2d was signed, and at the first 
moment thereafter when he could see said Walter Neale, 
president, the defendant “called at the plaintiff’s office and 
demanded the return of the manuscript, which demand was 
refused” (id., 16); and, further, that “the plaintiff, after the 
agreement of April 2d, 1907, had done nothing toward the 
publication of the book” (id., 15). 

It is respectfully submitted that the judgment of the court 
below should be reversed. 

Holmes Conrad, 
Attorney for Appellant. 
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Statement of the Case. 

On the 15th day of January, 1907, the parties to this 
litigation entered into a contract which in substance pro¬ 
vided (R. 11) that the Neale Publishing Company was 
to publish in book form a certain manuscript entitled 
u The Career of the Merrimac-Virginia,” of which 
Hardin B. Littlepage was the author, provided it should 
receive, within three months, three hundred and fifty 
bona fide subscriptions to said publication from responsi¬ 
ble subscribers at two and dollars for each copy. 
The publication was to be ready for delivery within three 
months from the time the subscriptions were received. 
The subscriptions mentioned in this contract were never 
obtained or furnished (R. 14, top of page), in conse¬ 
quence of which the parties, on the 2d day of April, 1907, 
entered into a supplementary contract which in substance 
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provided that Littlepage should pay to the company, 
within ten days, the sum of four hundred and thirty - 
seven and dollars, and the company agreed to have 
the book ready for delivery to purchasers within three 
months from the time of said payment. The company 
further agreed to pay Littlepage as soon as the company 
should have sold and been paid for three hundred and 
fifty copies of the book at two and dollars a copy, 
the sum of four hundred and thirty-seven and dol¬ 
lars (R. 14, top of page). 

The Declaration. 

The plaintiff sued in assumpsit for the recovery of the 
four hundred and thirty-seven and T 5 ¥ % dollars, provided 
to be paid in the original and supplementary contracts. 
The first count declared upon the said contracts without 
specifically charging who was to obtain the subscriptions 
referred to in the contract of January 15, 1907, while the 
second count declares upon the same two contracts, but 
avers that the defendant should secure for the said 
plaintiff three hundred and fifty bona fide subscriptions 
to the said publication. This constitutes the only differ¬ 
ence between the first and second counts. The mind of 
the pleader not being certain whether the subscriptions 
were to be obtained by the defendant he counted in both 
ways, so that whatever construction might be placed upon 
that particular provision would make no difference in 
plaintiff’s right to recover under the first or second 
counts. 


Appellant’s Contentions. 

The appellant contends that there is a variance between 
the allegations of the contract and the declaration as 
offered in evidence, and secondly that there was no con- 
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sideration for the promise to pay the four hundred and 
thirty-seven and dollars. 

The appellant’s first point is that the second count of 
plaintiff’s declaration charges the defendant with the 
duty of obtaining three hundred and fifty bona fide sub¬ 
scriptions, while according to the contracts, as appellant 
contends, that duty did not devolve upon the defendant. 
We maintain that the reasonable construction to be given 
to the contract is that it was Littlepage who was to obtain 
the subscriptions, but whether it was or not we submit is 
a matter of small moment, in view of the fact that the 
subscriptions were not received, and in consequence of 
which the parties agreed to abandon that feature and 
substitute therefor a moneyed consideration, as appears 
in the supplementary contract of April 2nd. 

The appellant’s second contention is that there was a 
variance between the allegations and proofs in this wise, 
that the declaration set forth an absolute agreement to 
pay a debt, which was to be maintained by a virtual 
agreement to make a loan, or in other words, as we under¬ 
stand the proposition, the appellant insists that the 
covenants of the contract were dependent, rather than 
independent, in consequence of which the plaintiff would 
not be entitled to recover, at least without averring a per¬ 
formance on its part. This was the controlling propo¬ 
sition upon which the appellant resisted the right of the 
plaintiff to recover. It is respectfully submitted that 
appellant’s contention is not consistent with the law gov¬ 
erning in such cases. 

In the case of Loud v. Pomona Land and Water Com¬ 
pany, 153 U. S. 564-578, the court says: 

‘ ‘ In the learned note of Sergeant Williams to the 
early case of Pordage v. Cole, 1 Saund. 320a, it is 
said that ‘ if a day be appointed for the payment of 
money, or part of it, or for doing any other act, and 
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the day is to happen, or may happen, before the 
thing which is the consideration of the money, or 
other act, is to be performed, an action may be 
brought for the money or for not doing such other 
act before performance; for it appears that the party 
relied upon his remedy, and did not intend to make 
performance a condition precedent; and so it is 
where no time is fixed for performance of that which 
is the consideration of the money or other act.’ ” 

and on page 576 of the opinion we quote the following: 

“ If the acts to be performed by the land company 
and the purchaser, respectively, are dependent and 
concurrent, neither party would be entitled to an 
action against the other without the averment of 
performance, or the tender of performance, on his 
part. If, however, the payment of the purchase 
price for the lands is a condition precedent to the 
land company’s covenant to convey, then it is entitled 
to enforce payment without conveyance or tender of 
conveyance, and the allegation of its readiness and 
willingness to convey, upon the payment of the pur¬ 
chase money, was sufficient.” 

In Parsons on Contracts, Vol. 2, 7th Ed., page 811, 
the rule is thus stated: 

££ And if there is a day for the payment of the 
money and this comes before the day fixed for the 
doing of the thing, or before the time when the thing 
from its nature can be performed, then the payment 
is at all events obligatory, and an action may be 
brought for it independently of the act to be done.” 

In the case of Pordage v. Cole, above referred to, it is 
said: 

£ £ If it be agreed between A and B that B shall 
pay A a sum of money for his lands, etc., on a par¬ 
ticular day, these words amount to a covenant by A 
to convey the lands, for agreed is the word of both; 
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but it is an independent covenant and A may bring 
an action for the money before any conveyance by 
him of the land.” 

1st Saunders, 320. Note on side. 

“Thus, if A covenant with B to serve him for 
a year, and B covenant with A to pay him 10£, 
it is held that these are independent covenants, 
and A may maintain an action against B for the 
money before any service; but if B had cove¬ 
nanted to pay him 10£ for the service, these 
words make the service a condition precedent, and 
A can not enforce payment of the money until he 
has performed the service. * * * And lastly, 

where articles of agreement were made between 
A and B and a covenant by A that for the con¬ 
sideration thereafter expressed, he should convey 
certain land to B in fee, and B, on his part, for 
the consideration aforesaid, covenanted to pay a 
sum of money to A; it was held that these were 
independent covenants, and A might bring an 
action for the money before any conveyance of 
the lands. * * * 

“ * * * if a day be appointed for the 

payment of money, or part of it, or for doing 
any other act, and the day is to happen, or may 
happen before the thing which is the consideration 
of the money, or other act is to be performed; an 
action may be brought for the money, or for not 
doing such other act before performance; for it 
appears that the party relied upon his remedy, 
and did not intend to make the performance a 
condition precedent; and so it is where no time is 
fixed for performance of that, which is a consideration 
of the money or other act.” 

The court is also referred to 7th Vol., 2d ed. Ency. of 
Law, 118; 9 Cyc. 642; Finley v. Boehme, 3 Gill & John¬ 
son Reps. at page 42; Benson v. Hobbs, 4 Harrison & 
Johnson Reps. 285; Ency. of PI. and Pr.Vol. 4, pp. 
934 and 935. 





If it be contended that there was no consideration in 
the contract of April 2d, the court is referred to Vol. 9, 
Cyc. 642. 

It is said in Vol. 6, 2d ed. Ency. of Law, 738: 

“An agreement by one party to a contract at the 
instance of the other to modify its terms, is a valuable 
consideration.” 

See also the opinion of Mr. Justice Stafford, pages 8, 9 
and 10 of the record. 

It is respectfully submitted that judgment be affirmed. 

Henry F. Woodard, 

A. A. Birney, 

Attorneys for Appellee . 









